Army Clause 
I. Introduction 


The power to raise an army was the among the most controversial military provisions of the 
Constitution. The military weakness of the federal government during and after the Revolutionary War 
convinced many Framers that the federal government needed power to raise professional forces. Yet, 
the Framing generation also widely accepted traditional British anti-army ideology and feared that a 
standing army could lead to domestic tyranny. 

Today, the power to raise armies has eclipsed the importance of the Militia Clauses. After 
ratification of the Constitution, the federal government became dissatisfied with how the Constitution 
limited federal power over the militia. As a result, the federal government explored ways to exercise 
plenary control over all land forces. Ultimately, the federal government settled on using Congress’s 
plenary power under the Armies Clause to raise all forms of land forces. Congress’s efforts to 
consolidate the militia into the army, however, has raised difficult constitutional questions. These 
include the constitutionality of conscription into the national army and the near-plenary control that the 
federal government exercises over land forces, such as the Army Reserve, whose members are 
“nonprofessional” soldiers (i.e., civilians except when called to active service). 


ll. History before 1787 


From the Norman Conquest to the seventeenth century, English armies were temporary 
institutions.? Armies were raised for specific conflicts, after which they were disbanded. Beginning 
around 1660, however, Britain began keeping a standing army—that is, a permanent corps of soldiers 
that continued to exist in peacetime.” Unlike the short enlistments of a temporary army, soldiers in a 
standing army enlist for long periods, essentially making military service their career.? 

British political thought traditionally shunned standing armies because they were thought to be 
dangerous to civil liberty and limited government. Professional soldiers constituted their own special 
interest faction in society.* They lived under military law and lacked the civil liberty and common-law 
rights of English subjects. Making them more dangerous, the soldiers were armed and capable of acting 
against the civil government or against the population that they were supposed to protect. Many feared 
that such an unrepresentative armed faction of society might overthrow the government or be used by 
an executive officer to oppress the population.° 

Despite these fears, Britain gradually accepted the existence of a standing army. For much of 
English history, the keeping of a standing army was thought unconstitutional.® Yet, the British 
constitution is conventional, not binding legally, so Parliament could still authorize the keeping of a 
standing army by statute—which Parliament ultimately did. Beginning in the late seventeenth century, 
the standing army existed in Britain because Parliament annually reauthorized the keeping of troops 
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through the Mutiny Act.’ But the fiction was maintained that these acts authorized the existence of a 
temporary army for one year only.® Moreover, although in Britain the Crown could raise armies and 
declare war, only Parliament could consent to the keeping of a peacetime army.° 

When the American colonies were first settled, a standing army was an unknown institution. 
The colonists “were much too poor to permit a class of able-bodied men to devote themselves solely to 
war and preparation for war.”?° Nor did the British station any significant quantities of troops in 
America during the seventeenth and early eighteenth centuries. 

Britain’s military policy in the colonies changed during the French and Indian War. At the 
conclusion of that war, the British kept a permanent military presence in the colonies.*? To provide for 
these troops, the British imposed taxes and quartered the troops in private homes. Colonials resented 
both the troops and the means of providing for them. Resistance to taxation and quartering became 
major contributing causes of the American Revolution.’” 

Once war broke out between the United States and Britain, Americans raised their own regular 
forces—the Continental Army. Under the Articles of Confederation, Congress had a power to raise and 
support an Army but it had to rely on the states to exercise this power. The Articles provided that a 
“Committee of the States,” consisting of one delegate from each State, would have to “agree upon the 
number of land forces” needed and then “make requisitions from each state for its quota, in proportion 
to the number of white inhabitants in such state.”?? Each state then would “appoint the regimental 
officers, raise the men, and clothe, arm, and equip them, ina soldierlike manner,” but all of this would 
done “at the expense of the united states.”’* Thereafter, “the officers and men so clothed, armed, and 
equipped, shall march to the place appointed, and within the time agreed on by the united states in 
congress assembled.”*> 

But these powers left Congress with inadequate military authority. The interposition of states 
into the process of raising regular forces permitted the states to obstruct Congress.’© During the 
Revolution, the United States frequently lacked sufficient regular soldiers in the field.*” Moreover, 
Congress had difficulty paying and providing for the troops.7® 

As the war closed, the army began to mutiny. The most serious incident occurred in March 
1783. Frustrated army officers, backed by public creditors and some nationalist political figures, 
threatened to march on Congress.’* An anonymous officer at the army’s camp in Newburgh, New York 
circulated a letter calling for the officers to meet and plot their actions against Congress, a plan that may 
have included overthrowing it.?? Washington, who caught wind of the plot, attended the officers’ 
meeting and, through sheer force of personality, defused the conspiracy in a famous address to his 
officers.21 While Washington succeeded in preventing the army from attacking Congress, the incident 
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“was the closest an American army has ever come to revolt or coup d’etat, 
dangers that regular forces posed to civilian control of the government. 
Following the conclusion of the Revolution, Congress largely disbanded the army. The army was 
left with a residual force of “eighty men and a few officers.””? But this force was neither sufficient for 
national defense nor to respond to domestic turmoil, such as Shays’s”* Rebellion. Moreover, once peace 
with Britain concluded, the Framing generation repeatedly squabbled over whether the Articles 
conferred upon Congress the power to keep a standing army in peacetime.”? The need to strengthen 


national military power was a major motivating force behind calling the Constitutional Convention. 
Ul. Constitutional Convention 


At the Constitutional Convention, delegates widely agreed on the need for professional troops. 
The Army Clause in the Constitution originated in a draft discussed by the Committee of Detail, which 
met from June 19 through July 23. The Clause provided the Congress shall have the power “To make 
war (and) raise armies. (& equip Fleets.).”*° From here, the Convention split into two main camps. 

The first camp wanted a strong professional army on the European model. One-third of the 
delegates were veterans of the Revolutionary War, and they understood the advantage of having 
trained professionals conduct war.”’ Many were also disenchanted with the incessant debates about 
whether Congress could maintain a standing army under the Articles of Confederation. They wished 
the controversy concluded in favor of national power.”° 

The second camp generally feared a standing army. They begrudgingly acknowledged its 
necessity in some cases (e.g., manning garrisons and guarding the frontier). But this camp sought 
various limitations, including limiting the size of the army during peacetime.° 

At the Convention, the first camp prevailed. The Convention expanded the power to “raise 
armies” into the power to “raise and support Armies.” ?° The Convention also rejected all substantive 
limitations on Congress’s power, such as limiting the army’s size. ** The Constitution, thus, spoke of 
Congress’s power to raise regular forces in the broadest terms. *2 

The only significant limitation was the two-year appropriation requirement. This limitation 
prevented Congress from establishing a perpetual standing army. Much like how Parliament had to pass 
an annual Mutiny Act to keep the British standing army active, Congress would need to affirmatively 
consent to the continued existence of the army by funding the troops. If Congress did nothing, the army 
would cease to exist for lack of funding.?? 

The Constitutional Convention made a few changes from British practice. In Britain, the Crown 
raised armies. Under the Constitution, however, the raising of an army was assigned to Congress. In 
British practice, Parliament passed the Mutiny Act annually to consent to a standing army. The 
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Constitutional Convention, in contrast, allowed army appropriations for two-year increments because 
Congress was elected every two years and might not have a session each year.*4 


IV. The Ratification Debates 


During the ratification debates, the Anti-Federalists objected to Congress’s unlimited power to 
create a standing army. These objections followed traditional British Whiggish political theory.*° The 
Anti-Federalists complained that the creation of an army would lead to domestic tyranny because 
government officials could use the army to enforce domestic law through force, not by consent.*° They 
also recognized that a standing army would be expensive to maintain, and they feared that burdensome 
taxation and invasive search and seizure policies might be necessary to support the forces.” Finally, the 
Anti-Federalists emphasized the complete lack of limits on Congress’s authority to keep standing forces. 
There were no limits on the number of troops, and there were no substantive limits on Congress’s 
power. Congress could decide, for example, to quarter soldiers in private homes.*® Anti-Federalists 
sought several amendments to limit Congress’s power to keep a standing army, including requiring 
Congress to have a supermajority to authorize a standing army.*? They also sought declarations that 
“standing armies in time of peace are dangerous to liberty.”*° 

The Federalists offered several defenses of Congress’s power. They noted that regular forces 
were militarily superior to the militia.7 Federalists acknowledged that armies were expensive to 
maintain, but they used that to their rhetorical advantage. Because professional forces were expensive, 
the American army would also be naturally limited in size. Congress could not raise enough revenue to 
have a large standing army.” The Federalists also emphasized the democratic checks on the power to 
raise armies. Unlike in England where the executive had the power to raise armies and declare war, the 
Constitution assigned those powers to the legislature composed of the people’s representatives.” 
Finally, they noted that Americans had the right to bear arms, making it unlikely that the standing army 
could be deployed against the civilian population to usurp the government or oppress the population.“ 
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Again, the Federalists prevailed. The first eight Amendments contained two provisions primarily 
on the military. Neither broadly limited Congress’s power to create a standing army. The Second 
Amendment granted a general right to bear arms, preventing Congress from investing a standing army 
with a monopoly of the means of force. The Amendment did not, however, limit Congress’s power to 
raise an army. Nor did it contain any invective directly against the standing army. Instead, Anti- 
Federalists secured only the milder declaration that “[a] well regulated Militia” is “necessary to the 
security of a free State.”*° And the Third Amendment prevented Congress from quartering troops in 
private homes without consent in peacetime.*© The Amendment thus relieved homeowners of the 
financial obligation of subsidizing the housing for regular forces, and it prevented the government from 
quartering troops in private homes as a means to intimidate the civilian population.*” 


V. Controversies, Judicial Precedent, and Open Questions 


The Constitution does not define the difference between an “army” and a “militia.” Yet, the 
distinction between them is critical because the Constitution creates separate regulatory regimes for 
these two species of land forces. The Armies Clause gives the federal government plenary authority 
over the armies of the United States. It stands in contrast to the Militia Clauses, which divided control 
over the militia between the federal and state governments and limited the ability of the federal 
government to call forth the militia to domestic defensive conflicts. 

The use of the Army Clause instead of the Militia Clauses to raise land forces dates all the way to 
the quasi-War with France. In 1799, Federalists in Congress authorized the president to create a 
provisional army, and part of that law authorized the President to accept individuals and associations 
that volunteered for service.** The president, not the states, would appoint the officers for the 
volunteers. 

The law occasioned great debates in Congress about whether Congress had the power to create 
the provisional army. The Federalists argued that the Armies Clause authorized Congress to create it. 
The Democratic-Republicans countered that the provisional army was an unconstitutionally organized 
militia.*° Early nineteenth-century legal commentators were also divided on the status of war 
volunteers.°° 

As part of this debate, Federalists and Democratic-Republicans clashed on how to distinguish an 
“army” from a “militia.” The Federalists argued that army soldiers were volunteers, while militiamen 
were conscripts. Because the provisional army comprised volunteers, Federalists argued that it was an 
“army.” The Democratic-Republicans had a different conception: the militia were part-time forces, in 
contrast to armies, which consisted of regular forces. Because the provisional army comprised 
nonprofessional soldiers, the Democratic-Republicans argued that the provisional army was a militia. 
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And this militia was unconstitutionally organized because the federal government would appoint the 
officers and could call forth the units for purposes outside those enumerated in the Constitution.*? 

The correct constitutional classification of these nonprofessional forces remains important for 
the modern structure of the Armed Forces. In the early twentieth century, Congress created organized 
reserve forces for the Armed Forces. These reserve forces are composed of nonprofessional citizen- 
soldiers, who generally train a minimum of a weekend a month and two weeks a year (although many 
have much longer periods of active duty). If the correct distinction between an “army” and a “militia” is 
a professionalism-based distinction, then these reserve forces amount to an unconstitutional national 
militia. On the other hand, if the distinction involves volunteerism, then the reserve forces are part of 
the armies because its members are volunteers. 

The army/militia distinction is also relevant to the constitutionality of conscription. The efforts 
toward national conscription were prompted by constitutional limits on the militia that federal 
policymakers often found intolerable. The Constitution federalized the militia, and during wartime, the 
federal government had difficulty working through the states to secure necessary forces. Moreover, the 
Constitution limited the authority of the federal government to call forth the militia to domestic 
defensive conflicts. Particularly in the twentieth century, the federal government wanted to be able to 
conscript soldiers for offensive and overseas operations that fell outside its authority to call forth the 
militia.> 

The United States first experimented with conscription during the Civil War and enacted its first 
workable system of conscription during World War I.°? Conscription gave the federal government the 
power to call forth the entire able-bodied manpower of the country. But because the Armies Clause 
gives Congress plenary power to raise, govern, and deploy armies, conscription permitted Congress to 
raise this military manpower without the legal restrictions on militia service. These efforts to evade the 
Militia Clauses using national conscription prompted constitutional challenges on the theory that it 
constituted an unconstitutional calling forth of the militia. 

Debates over the constitutionality of conscription look both to linguistic interpretation and to 
construction across the document as a whole. These methods of interpretation point in different 
directions. Linguistically, the power to “raise” armies could include the power to compel service into the 
army. But looking across provisions, the Constitution limits the federal government’s authority to call 
forth and govern the militia. Those limits do not have much substance if Congress may avoid them 
simply by drafting citizens into the army.** 

Challengers to conscription have also relied on history. England did not recognize any general 
obligation of inhabitants to perform military service in the army.” The general duty of inhabitants to 
bear arms was a duty to perform defensive military service in the militia. Impressment into the army 
“was normally illegal” and, during the rare times it occurred, fell only upon marginalized groups (e.g., 
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criminals and the poor).°° The “cherished principle”*” of raising a British army was that “every soldier 
was supposed to be a volunteer.”® 

Yet, the courts have generally upheld conscription. During the Civil War, state courts generally 
upheld conscription, both under the U.S. Constitution and analogous provisions of the Confederate 
Constitution.°? There were, however, strong opinions from judges holding that conscription was 
unconstitutional. 

The constitutionality of conscription reached the U.S. Supreme Court during War World I. In the 
Selective Draft Law Cases, the Supreme Court unanimously upheld the constitutionality of 
conscription.®: The Court treated Congress’s power to raise armies as an additional and separate 
authority from its power to organize the militia. The decision grounded conscription in the power to 
raise armies, the power to declare war, and the Fourteenth Amendment’s primacy of national 
citizenship. 

Although the Supreme Court has described Congress’s power to raise armies in broad terms, the 
Court has never explored its limits. During the Vietnam War, lower courts expanded the holding in the 
Selective Draft Law Cases by upholding the constitutionality of conscription without a declared war. The 
Supreme Court did not to grant certiorari to decide whether those decisions were correct.” 

As the doctrine now stands, tension exists between the justification of the military reserves and 
the constitutionality of conscription into the national army. If the Federalists were right that the militia 
is defined by compulsion, then conscription into the federal army should be unconstitutional because a 
conscripted land force, by definition, would be a militia. On the other hand, if the Democratic- 
Republicans were right that the line between an “army” and a “militia” is professionalism, then 
conscription into a regular army might be constitutional; but the Army Reserve—a nonprofessional land 
force—would be constitutionally suspect. And if Congress ever attempted to impose conscription into 
the Army Reserve, it would be unconstitutional under either definition.© 

Finally, the courts have broadly deferred to congressional power over the composition and 
means of raising the army. The Supreme Court has, for example, rejected challenges to male-only draft 
registration. The Supreme Court has also upheld a requirement that universities accepting federal 
funds make their campuses available for military recruiting.©° 
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Commander of Militia 
“The President shall be Commander in Chief... of the Militia of the several States, when called into the 
actual Service of the United States.” 


This Commander-in-Chief Clause gives the President the supreme right of command of the 
nation’s military forces. These forces included not only the regular army and navy, but also the militia 
when called forth for national purposes. The Framers had no conception of modern reserve forces; they 
expected that the militia would be the nation’s primary military reserve. When called into federal 
service, the President would have the same right of command over the militia that he had over the 
regular army and navy. 

A dispute over control of the militia was a precipitating cause of the English Civil War. In 
England, principal control over the country’s military forces remained in the Crown. But Parliament 
feared that King Charles intended to overthrow Parliament using the army, and Parliament responded 
by claiming that Parliament, not the Crown, controlled the militia.* 

In the colonies, the militia remained decentralized, each colony having its own separate militia. 
The commander-in-chief of these forces was generally the executive of the state, although state 
constitutions sometimes required the executive to consult another body, such as a privy council.2 The 
existence of thirteen separate militias produced serious inconveniences during the Revolutionary War. 
These forces had difficulty fighting alongside one another? and disputes arose over which officers had 
the right of command.* To remedy these defects, the delegates at the Constitutional Convention sought 
to partially nationalize control over the militia. (See Militia Organization Clause.) 

During the Constitutional Convention, the least controversial aspect of this nationalization was 
to place the militia under the command of the President when called into federal service. Among the 
powers that the Committee on Detail listed was that the President “shall be Commander in Chief of the 
Army and Navy of the United States, and of the Militia of the Several States.”° On August 27, the 
Convention amended the provision by adding “when called into the actual service of the United 
States.”© The provision made clear that the President was the supreme commander of the militia when 
the militia was called forth; otherwise, principal command of the militia rested with the state 
commanders-in-chief. 

The Constitution heavily circumscribed presidential power over the militia. The Constitution 
gave Congress the power to provide for militia organization and for calling out the militia.’ The 
President, thus, has no inherent power either to organize militia forces or to call them into federal 
service. He may only act pursuant to the authority of Congress, although the Supreme Court has upheld 
the power of Congress to delegate its power to the President.® In the Federalist Papers, Alexander 
Hamilton explained that the President “will have only the occasional command of such part of the militia 
of the nation, as by legislative provision may be called into the actual service of the Union.”? This 
restricted power, Hamilton argued, gave the President less power than either “[t]he King of Great- 


1 FW. MAITLAND, THE CONSTITUTIONAL HISTORY OF ENGLAND 325-26 (Cambridge Univ. Press 1911). 

? David J. Barron & Martin S. Lederman, The Commander in Chief at the Lowest Ebb-Framing the Problem, Doctrine, 
and Original Understanding, 121 Harv. L. REV. 689, 781-82 & n.299. (2008) 

3 JOHN K. MAHON, HISTORY OF THE MILITIA AND THE NATIONAL GUARD 36 (1983). 

4 JERRY COOPER, THE RISE OF THE NATIONAL GUARD: THE EVOLUTION OF THE AMERICAN MILITIA, 1865-1920, at 5 (1997). 

5 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 172 (Max Farrand ed., 1911) [hereinafter “Records”]. 

6 Id. at 422. 

7 U.S. Const. art. |, § 8, cls. 15-16. 

8 Martin v. Mott, 25 U.S. (12 Wheat.) 19 (1827). 

° The Federalist No. 69, at 465 (Jacob E. Cooke ed., 1961). 


Britain and the Governor of New-York” who “have at all times the entire command of all the militia 
within their several jurisdictions.” 

During the War of 1812, governors in Connecticut, Massachusetts, and Rhode Island hotly 
contested the president’s authority to call forth the militia pursuant to the delegated authority of 
Congress."? Anticipating an invasion from Great Britain, the federal government sought to have the 
militia enter federal service to provide for defense. The governor of Connecticut responded that he 
would not allow the Connecticut militia to enter federal service because the United States had neither 
been invaded nor was in imminent danger.’? Massachusetts similarly refused to place their militia into 
federal service.? An advisory opinion of the Massachusetts Supreme Judicial Court held that the 
Constitution reserved to the “commanders in chief of the militia of the several states” the authority to 
determine whether a military exigency existed requiring the militia to be placed in federal service.“ 

Federal officials widely condemned the states’ actions after the war. Secretary of War James 
Monroe sent the Senate Military Affairs Committee a detailed letter rebuking the states’ position. He 
noted the power to call forth the militia was vested in Congress and that the militia would be useless if 
the federal government had to negotiate with each state’s governor individually to get the forces 
transferred to federal control. In his Commentaries on the Constitution, Justice Story argued that if the 
Massachusetts Supreme Judicial Court were right, “the public service must be continually liable to very 
great embarrassments in all cases, where the militia are called into the public service in connexion with 
the regular troops.”** And in Martin v. Mott, the Supreme Court held that the president had sole and 
unreviewable discretion to call forth the militia pursuant to the authority given to him by Congress.?” 

A second question that arose during the War of 1812 was whether the Commander-in-Chief 
provision meant that the president had to command militia forces personally. The advisory opinion 
from the Massachusetts Supreme Judicial Court denied that the federal government had the power to 
place the militia under the command of regular army officers. Because militia officers are to be 
appointed by the states, the Massachusetts court concluded that only the President and militia officers 
could command the militia when called into federal service.?® 

Underneath these issues are two fundamentally different visions about the nature of the militia. 
The Massachusetts Supreme Judicial Court treated the militia as state military forces. These forces may 
be allied with the regular military of the United States, but they may not be fused with them.”° In 
contrast, the Madison Administration considered the militia, when in federal service, as a constitutive 
part of the national military establishment. In peacetime, usual control of the militia resides with the 
states. But once the militia was called into federal service during defensive conflicts, the President could 
command both the regular forces and militia in the manner most conducive to successful prosecution of 
the war. This included the power to delegate operational control to subordinate commanders, whether 
army or militia. 
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The difficult legal questions that arose during the War of 1812 have never been firmly settled. 
The federal government found much of the militia system unworkable and sought to bypass it by 
seeking temporary war volunteers under the control of the regular army. Beginning in the 20th century, 
the federal government used conscription, dual enlistment, and its Soending Clause authority to wrest 
operational control of nonprofessional forces from the states. (See Armies Clause and Militia 
Organization Clause for more information.) As a result, the federal government exercises virtual plenary 
control over all nonprofessional forces. The Supreme court upheld this arrangement in the Selective 
Draft Law Cases”! and Perpich v. Department of Defense.”? 

The Commander-in-Chief of the Militia Clause has received only occasional academic attention, 
usually in relation to inherent presidential power over the military. Modern scholarship has heavily 
debated whether the President has preclusive powers to make war without congressional authorization 
or to direct the military notwithstanding congressional acts attempting to regulate the Armed Forces.”? 
Some who deny that the president has such inherent power point to the militia provision as an example 
where the President’s right to command is subordinate to the regulations made by Congress.”* 

Finally, although the President is generally commander-in-chief of the militia only when called 
into federal service, he is commander-in-chief of the militia of the District of Columbia at all times.2? The 
status of the District’s militia has caused occasional scholarly inquiry. William Winthrop argued that 
“the authority for and legal status of the District militia are not clear. It is no part of the militia referred 
to in the Constitution, which evidently contemplates a militia of the States.”*© Again, this objection gets 
to the nature of the militia. If the militia is a state military force, this objection may have merit because 
the District is not a state. But if the militia is the able-bodied citizenry who may be called into temporary 
military service, then the District has militiamen just like the states do. In this case, the president’s 
plenary commander-in-chief power over the District’s militia comes from his authority as president to 
command the militia in federal service and by Congress’s authority to exercise exclusive power over the 
District.?” 
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Exceptions Clause 


“No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when 
in actual service in time of War or public danger... .” 


I. Introduction 


Anglo-American law has long recognized both the necessity of having military law and the need 
to keep that law cabined to members of the military. The Exceptions Clause recognizes that the 
ordinary modes of common-law criminal procedure do not apply in cases arising in the military. The 
constitutional issues under this clause have concerned the persons against whom military law may be 
applied, whether military law may extend to traditional civilian crimes, and which constitutional criminal 
procedure rights, if any, apply to military members. 


ll. History Before 1787 
A. British Precedent 


In England, the history of military law begins with the application of martial law. Here, “martial 
law” means “a summary form of criminal justice, exercised under direct or delegated royal authority by 
the military or police forces of the Crown, which is independent of the established processes of the 
common law courts, the ecclesiastical courts, and the courts which administered the civil law in 
England.”* Matthew Hale famously remarked that martial law “in truth and reality... is not a law, but 
something indulged, rather than allowed, as a law.”? 

Before the seventeenth century, England subjected many individuals to martial law. These 
included members of the armed forces, rebels, rioters, thieves, and some other criminals.* But in the 
Petition of Right, the Crown renounced all commissions to subject individuals to martial law, except for 
soldiers in the field during war and for rebellion within England.° In justifying the continued application 
of martial law to members of the military, Hale explained, “[t]he necessity of government, order, and 
discipline in an army is that only which can give those laws a countenance.”® 

At the time of the Petition of Right, England had no standing army. That would come nearly two 
generations later.’ When the standing army became an established institution, England quickly 
discovered that “[i]t was impossible to maintain a permanent force in time of peace so long as desertion 
could only be punished by a civil court and insubordination was an offence unrecognized by the law.”® 
Martial law and military law began to separate in the seventeenth century (although the term “martial 
law” would still be used as a synonym for military law well into the eighteenth century). In 1689, 
Parliament passed annual Mutiny Acts for the discipline of the army.” A few decades earlier, Parliament 
had also passed Articles of War to govern the British navy.?° 
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The legal regime governing the military not only aimed to make the military more efficient, but 
it also sought to control the danger of professional troops." In part, Britain accomplished this by 
providing that members of the military were subject to both civilian law and military law.*? With respect 
to civilian law, “[t]he fixed doctrine of English law is that a soldier, though a member of a standing army, 
is in England subject to all the duties and liabilities of an ordinary citizen.”*? Thus, for example, soldiers 
could not plead that they were following military orders as a defense to criminal prosecution.“ But in 
addition, a person “on entering the army becomes liable to special duties as being ‘a person subject to 
military law.’”*> This meant that a person could be punished severely for acts that, in the civilian world, 
would either not be criminal or would be a slight offense (e.g., insulting or committing a minor battery 
of a superior officer).2® And a soldier could be punished by court-martial rather than by a jury of his 
peers, as would be guaranteed at common law.”” Because of these military law duties, a soldier, by 
virtue of his employment, does not have “the same freedom” and “occupies a position totally different 
from that of a civilian.”*° 

The militiaman occupied a status in between the status of the soldier (or sailor) and a civilian. 
Militiamen were the able-bodied citizens who could be called into temporary military service.’? British 
law took a functional approach to military justice for militiamen. Militiamen were subjected to military 
law “only when in training or when the force is embodied.””° And British law heavily limited when the 
militia could be embodied to defensive military conflicts only.2? So citizens called into temporary 
military service were subjected to miliary law when acting as soldiers; when living their civilian life, they 
were only subject to the duties of civilian law. 

Although these British rules were clear in theory, there were some difficult cases. In the 
eighteenth century, Britain began to keep some army officers in a half-pay status.2? It was debatable 
whether this half pay was compensation for retired status or a retainer for the possibility of future recall 
into service.”? Britain debated whether these half-pay officers could be court-martialed for acts done 
when not called into active service. Between 1749 and 1751, Parliament extended the Mutiny Act to 
half-pay officers. But this action met with a firestorm of controversy on policy and constitutional 
grounds, and Parliament abandoned the application of military law to half-pay officers in 1751.74 
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B. American Precedent 


In America, traditional British law applied. Thus, professional soldiers were subjected to military 
law while in service. For example, Virginia passed a Mutiny Act in 1757 that applied to officers who 
were “mustered, or in pay” and to those who were “[e]nlisted or in pay as a soldier.”2> And 
Pennsylvania passed a Mutiny Act in 1756 that applied to officers “commissioned and in pay” and to 
soldiers “regularly enlisted . . . [who are] paid and maintained by the Crown.””° 

Upon separation from Britain, many states adopted the traditional British limits for military 
jurisdiction. In 1776, Maryland placed in its Declaration of Rights that “no person, except regular 
soldiers, mariners, and marines in the service of this State, or militia when in actual service, ought in any 
case to be subject to or punishable by martial law.”” Similarly, the Massachusetts Constitution of 1780 
guaranteed in its Declaration of Rights that “[n]o person can in any case be subjected to law-martial, or 
to any penalties or pains, by virtue of that law, except those employed in the army or navy, and except 
the militia in actual service, but by authority of the legislature.””° 

But as in Britain, civilian law applied to the military. Or at least it was supposed to. In the 
Declaration of Independence, the United States listed among its grievances that Britain had protected 
soldiers “by a mock Trial, from punishment for any Murders which they should commit on the 
Inhabitants of these States.”?° 

During the Revolutionary War, Congress adopted Articles of War to govern the Army and Navy. 
The Articles of Confederation also authorized Congress to “have the sole and exclusive right and power 
of... making rules for the government and regulation of the... land and naval forces.”*° For a brief 
history, see the entry on the Rules and Regulations Clause. 


Hl. The Ratification of the Constitution, the Scope of Military Law, and the Adopted Constitutional 
Amendments 


The Constitution separately authorized Congress to make “Rules for the Government and 
Regulation of the land and naval Forces” and to “provide for .. . disciplining[] the Militia.” The clause 
authorizing Congress to make rules for the military received little attention. As Justice Story explained, 
“This is a natural incident to the preceding powers to make war, to raise armies, and to provide and 
maintain a navy. Its propriety, therefore, scarcely could be, and never has been denied... .”** 

The Anti-Federalists, however, fiercely objected to the militia provision. Because all able- 
bodied men were technically in the militia, the Anti-Federalist argued that Congress could impose 
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military law on all men of military age.** Federalists responded that the federal government’s power to 
govern the militia was limited to times when the militia was an actual federal service.*? 

The Anti-Federalists nevertheless wanted additional assurances. In their proposed declarations 
of rights and amendments to the Constitution, the Anti-Federalists sought a general guarantee that 
civilian law and common-law criminal procedure rights would apply to all citizens. Their proposed 
amendments recognized two exceptions. The first was cases involving “the government of the land and 
naval forces” (or some equivalent language),** sometimes with the added qualifier that the case arise in 
“time of actual War, Invasion, or Rebellion.”*°> The second was a prohibition against applying military 
law (still referred to as “martial law’) against militiamen, except “when in actual service in time of war, 
invasion, or rebellion.”2° 

The proposals, thus, tracked traditional British practice. For members of the army and navy, 
most proposals recognized status-based jurisdiction: these soldiers could be subjected to military law by 
virtue of their status as soldiers. For members of the militia, the proposals authorized a functional 
military jurisdiction: military law applied in active service and civilian law applied when they lived as 
civilians. 

In Congress, the initial House passed version of the Bill of Rights provided that “[t]he trial of all 
crimes (except... in cases arising in the land or naval forces, or in the militia, in time of war or public 
danger) shall be by an impartial jury.”?” The Senate, however, amended the House’s proposal by adding 
the exception to (what is now) the Fifth Amendment’s Grand Jury provision.*® Following a Conference 
Committee, the House accepted the change on the Fifth Amendment but insisted on revised language 
for what is now the Sixth Amendment; that language omitted any reference to exceptions for the 
military.*° 


IV. Subsequent Practice and Open Questions 


Despite its drafting, the Exceptions Clause has never been applied solely to the Fifth 
Amendment’s grand jury provision. Instead, the provision has been understood to stand for the broader 
proposition that traditional common-law criminal procedure protections do not apply to proper 
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proceedings under military jurisdiction.*° Thus, for example, members of the military may be tried by 
courts-martial and are not entitled to a petit jury of their peers.” 

Under an originalist understanding, which Fifth and Sixth Amendment rights, if any, should apply 
in military law cases remains an unsettled question.*2 Courts have applied some of the Fifth and Sixth 
Amendments in military law cases. The Supreme Court has applied the Double Jeopardy Clause (or 
assumed it applies) to bar successive prosecutions by the same sovereign, whether civilian or military.** 
Whether those cases are correct as an original matter is uncertain. Under British law, a civilian acquittal 
would bar a military prosecution, but a military acquittal would not bar a civilian prosecution.“ The rule 
perhaps prevented the military from protecting its own for misconduct committed in the civilian realm. 
Others have assumed that due process and the right to counsel apply, although the Supreme court 
characterized the latter as “much debated and never squarely resolved.”*° And there has been dicta to 
the effect that none of the provisions apply.*© 

Today, some of the most difficult questions are about how to understand Framing-era rules in 
light of changed circumstances. For example, the bureaucratic structure of the Armed Forces has 
changed beyond the Framers’ imagination. At the Framing, there was a sharp distinction between the 
army and navy (which were regular forces) and the militia, which was the nonprofessional force.*” Yet, 
the military now has large categories of servicemen who maintain a military affiliation but who are not 
full-time troops. These include military reservists (both actively drilling and inactive) and military 
retirees of both the regular and reserve components. 

Congress’s expansion of the Armed Forces to include nonprofessional forces raises difficult 
questions about how far Congress may extend military jurisdiction. Consistent with the original 
understanding, the Court has held that members of the army and navy (i.e., the regular forces) are 
subject to military law at all times,*® while militiamen are subject to military law only while on duty”? and 
civilians are not amenable to military law.°° (These cases are more fully discussed in the entry on the 
Military Regulations Clause.) But what about military retirees, who remain affiliated with the Armed 
Forces and draw retired pay but who have no active-duty service obligations? May Congress subject 
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them to military law for conduct that occurs in their civilian life? Among originalists, the 
constitutionality of such actions have been heavily debated.** 

Similar disputes have not arisen over the nonprofessional troops in the reserve forces. But that 
is because Congress has statutorily treated reservists as though they were militiamen and limited 
military jurisdiction to when they are on active duty or in training. It is not clear whether Congress 
could constitutionally apply status-based jurisdiction to reservists and subject them to military law for 
conduct that occurred in their civilian life. 

Finally, questions have also arisen about the extent to which Congress may subject 
servicemembers to military jurisdiction for traditionally civilian offenses. Until 1969, the Supreme Court 
did not require that an offense cognizable by court-martial have any connection to the military. Instead, 
the Supreme Court has generally policed only personal jurisdiction, holding that members of the army 
and navy (i.e., the regular forces) are subject to military law at all times,>? while militiamen are subject 
to military law while on duty,” and civilians are not amenable to military law. Beginning in 1969, 
however, the Court required that the offense be service connected to qualify as “arising” in the Armed 
Forces.°© But doubts persisted whether the service-connected rule was correct, and the rule proved 
difficult to enforce. As a result, the Supreme Court abandoned that rule only eighteen years later.°” 
(See the Military Regulations Clause for more detail.) 

This, too, has been a contested issue because of changed circumstances. At the Founding, 
military law generally applied only to military offenses. But in more recent history, Congress has vastly 
expanded the range of offenses cognizable in military courts to include traditionally civilian conduct.*® 
Originalist debates over whether the Constitution imposes any subject-matter limits on the crimes for 
which servicemembers may be prosecuted in military courts involve legal questions of constitutional 
meaning, factual disputes about Framing-era practices, and the legal effect, if any, of past practices and 
arguably changed circumstances. 
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Military Regulations 


The Congress shall have Power...10 make Rules for the Government and Regulation of 


the land and naval Forces... 


(Article I, Section 8, Clause 14) 


Introduction 

Article I, Section 8, Clause 14—the “Military Regulations” clause—grants Congress the power 
to “make Rules for the Government and Regulation of the land and naval Forces.” In his 
Commentaries on the Constitution of the United States (1833), Justice Joseph Story described this power as 
“a natural incident to the .. . powers to make war, to raise armies, and to provide and maintain a 
navy.’’' Congress has exercised this power in enacting nearly all of the laws now codified in Title 10 
of the United States Code. These laws organize the Department of Defense, Army, Navy, Marine 
Corps, Air Force, and Space Force. They regulate military pay grades, enlistments, commissions, 
promotions, and retirements. They further address military training, education, recruiting, 
decorations, and many additional subjects concerning the Armed Forces. And very importantly the 
laws establish a military justice system consisting of courts-martial and appellate courts—a subject 


that the Supreme Court has addressed in numerous important cases, as discussed below. 


History before 1787 
The need for rules and regulations for the Army and the Navy arose at the very start of the 
Revolutionary War. Shortly after the battles of Lexington and Concord in April 1775, representatives 


from the various colonies met in Philadelphia as the Second Continental Congress. On June 14, 
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1775, the Congress created the Continental Army.’ The same day, the Congress also formed a 
committee to prepare “a dra’t of Rules and regulations for the government of the army.” This 
committee, whose members included John Adams, George Washington, and two others, soon 
afterward proposed sixty-nine “Articles of War.” The Articles of War, which were based on British 
and colonial military laws, established a military justice system for the Continental Army. The 
Congress approved the Articles of War on June 30, 1775, arguably creating the first national law.* In 
November 1775, Congtess approved a similar set of “Rules for the Regulation of the Navy of the 
United Colonies.”’ In 1781, consistent with these previous actions, Article [X of the Articles of 
Confederation expressly provided that “[t]he united states, in congress assembled, shall also have the 
sole and exclusive right and power of... making rules for the government and regulation of the... 
land and naval forces” in service of the United States.° During the Revolution, although Congress 
made George Washington commander-in-chief of the Continental Army, Congress still heavily 


directed his activities.’ 


The Constitutional Convention 
On August 18, 1787, with no recorded debate, the Constitutional Convention approved a 
proposal to include a clause giving Congress the power to “make rules for the government and 


regulation of the land and naval forces.”* In his notes, James Madison observed that this clause was 
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“added from the existing Articles of Confederation,” which as shown above contained nearly 


identical language. The Committee of Style made no significant changes."” 


The Ratification Debates 

Granting Congress power to make rules and regulations for the Army and the Navy appears to 
have been uncontroversial because neither supporters nor opponents of the Constitution said much 
about it during the ratification debates. In Federalist No. 69, Hamilton mentioned this power during 
a broader discussion of how the Constitution divided military authority between the President and 
Congress. Hamilton observed that while the President is the “commander-in-chief of the army and 
navy,” his power is inferior to that of the “British king” whose power “extends to the declaring of war 
and to the raising and regulating of fleets and armies—all which, by the Constitution under 
consideration would appertain to the legislature.” Addressing the same point, Joseph Story later 
wrote: “The whole power is far more safe in the hands of congress, than of the executive; since 
otherwise the most summary and severe punishments might be inflicted at the mere will of the 
executive.” 
Early Practice 

In 1789, the first Congress under the Constitution exercised its power under the Military 
Regulations Clause by passing a law that expressly continued the Articles of War in force.'* The 
Articles of War, as revised from time to time, provided the military justice system for the United 
States Army until after World War II, when all the Armed Forces came under the Uniform Code of 
Military Justice of 1950. 


Judicial Precedent 
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The leading Supreme Court cases interpreting the Military Regulations clause have involved 
challenges to the Uniform Code of Military Justice and its predecessors. These challenges primarily 
have concerned the personal and subject matter jurisdiction of courts-martial. In 1857, in Dynes v. 
Hoover, the Supreme Court held that the Military Regulations clause empowers Congress to subject 
persons actually in the Armed Fotces to trial by court-martial for military and naval offenses." 
Nearly a century later in 1955, the Supreme Court held in United States ex rel. Toth v. Quarles that the 
clause did not give Congress power to subject civilian former service members to trial by court- 
martial for crimes committed when they were on active duty."* The Court explained that “the power 
granted Congress “To make Rules’ to regulate ‘the land and naval Forces’ would seem to restrict 
court-martial jurisdiction to persons who are actually members or part of the armed forces.”'? In 
1957, in Rezd v. Covert, the Supreme Court held that Congress could not use the Military Regulations 
clause to subject the wife of a service member to trial by court-martial for a capital offense.'° The 
plurality opinion explained that “if the language of Clause 14 is given its natural meaning, the power 
granted does not extend to civilians—even though they may be dependents living with servicemen 
ona military base.”’’ In 1960, the Supreme Court held in Kinsella v. U.S. ex rel. Singleton that the 
clause also does not allow Congress to subject a dependent to trial by court-martial for a non-capital 
offense.'* The Court reasoned that “civilian dependents” are not “included in the term ‘land and 
naval Forces’ at all.” 

Until the Civil War, the Articles of War primarily covered offenses of a military character. Since 


then, military law has expanded to bring more traditional civilian crimes within the scope of the 
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military justice system. The Supreme Court has waffled in deciding how much discretion the Military 
Regulations clause gives Congress over the subject matter of courts-martial. In 1969, in O’Callahan v. 
Parker, the Supreme Court broke with longstanding practice and held that Congress could not use 
the clause to subject a member of the Armed Forces to trial by court-martial for an offense unless 
the offense was “service- connected.”” Applying this new rule, the Court held a court-martial could 
not try a soldier for an assault and an attempted rape of a civilian off-post and after duty hours 
because these crimes were not connected in any way to the soldier’s duties. The holding was short- 
lived. In 1987, in Solorio v. United States, the Supreme Court overruled Parker and held that no service 
connection was required if the accused has a military status.*' Broadly interpreting the Military 
Regulations clause, the Supreme Court reasoned that “determinations concerning the scope of 
court-martial jurisdiction over offenses committed by servicemen [is] a matter reserved for 
Congress.” 

In 1996, in Loving v. United States, the Supreme Court held that Congress could authorize the 
President to determine the “aggravating factors” that a court-martial must find in order to subject an 
accused to the death penalty.” In so doing, the Court rejected the accused’s argument that 
“Congress lacks power to allow the President to prescribe aggravating factors in military capital 
cases because any delegation would be inconsistent with the Framers’ decision to vest in Congress 
>» 9924 


the power “To make Rules for the Government and Regulation of the land and naval Forces. 


The Court justified its decision partly on grounds of historical practice, explaining that “[f]rom the 
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eatly days of the Republic, the President has had congressional authorization to intervene in cases 
where courts-martial decreed death.”” 
Open Questions 
Although the Supreme Court has held that Congress cannot use the Military Regulations clause 
to subject civilians to trial by court-martial, questions remain open about whether Congress may 
subject certain classes of military reservists and military retirees to trial by court-martial. Lower 
courts are currently struggling with these issues.”° 
There are also significant questions about the boundary between Congress’s power to regulate 
the Armed Forces and the President’s power as Commander-in-Chief to command. Congtess, at 
times, has placed substantive limits on the President’s power over the Armed Forces (e.g., in the 
selection of officers and the treatment of detainees). When signing some of these laws, presidents 
have issued statements objecting to the binding nature of these provisions.” Thete is a significant 
academic debate about the point at which Congress’s power to regulate the Armed Forces would 
run afoul of the President’s power as Commander-in-Chief.* 
David F. Forte and Mackubin Owens 
with additions and revisions by 
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Calling Forth Clause 


“The Congress shall have Power .. . To provide for calling forth the Militia to execute the Laws of the 
Union, suppress Insurrections and repel Invasions... .” 


I. Introduction 


On certain occasions, Anglo-American law has recognized that able-bodied civilians may be 
required to perform military service. Those able-bodied civilians are collectively referred to as the 
“militia.” The power to call forth the militia was the power to summon all or part of the able-bodied 
manpower of the civilian community for emergency military purposes. The power to call forth the 
militia into federal service was the most clear expression of federal power to conscript citizens for 
military purposes in land warfare. Depending on one’s views about the constitutionality of conscription 
into the army (see Armies Clause), the calling forth power might have even been the exclusive method. 


ll. History before 1787 


Until the seventeenth century, England saw no need to maintain a standing army, and the 
English viewed such an institution as dangerous to civil liberty (see Armies Clause). Because of its 
geographic separation from Europe, England relied primarily on its navy for defense. When land forces 
were needed for specific conflicts abroad, the Crown raised temporary armies. And when war came to 
England, the Crown could either raise temporary armies or call upon the able-bodied citizenry (the 
militia) to come to the realm’s defense. 

During the Middle Ages, the Crown experimented with different legal authorities for raising land 
forces. Among some others, these included feudal requirements to perform military service as a 
condition of land ownership, the hiring of soldiers on contract (enlistments), and compelling individuals 
to perform military service.* The collapse of feudalism in the Late Middle Ages left voluntary enlistment 
contracts and compulsion as the primary means of raising land forces.? 

The English disliked mandatory military service, and they largely resisted it. Under traditional 
international law, war could be classified as either defensive or offensive.* England did not recognize a 
general duty to perform military service in offensive wars. Instead, England recognized only a more 
limited duty to perform defensive military service.” During the late 13th- and early 14th centuries, the 
Crown tried to compel military service abroad. But this effort “was not in the end successful, and had 
proved politically dangerous.”° 

Over the succeeding centuries, Parliament enacted various preventative statutes. These 
statutes prohibited the Crown from calling militiamen outside their counties of residence, except in 
cases of invasion and rebellion.’ English law also prohibited compelling militiamen to serve abroad.® If 
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the Crown wanted to send a land force outside the realm, it had to seek volunteers.? And although no 
constitutional principle prohibited embodying the militia for the duration of a defensive conflict,7° 
England often limited how long militiamen could be in actual service before being rotated out.’ 

At the Founding of the British colonies in America, similar legal rules applied in the colonies. 
Service in the militia was generally limited to defensive service within the person’s colony.” The 
colonies also frequently limited active service to three months at a time.”? If the colonies wanted a 
person to serve a longer period—or if they wanted to send the person on an expedition or offensive 
operation outside the colony—they had to seek war volunteers.“ 

The result was two tracks of military land service. Army service under enlistment contracts was 
not restricted. Professional soldiers could be used in defensive or offensive wars, and they could serve 
at home or abroad. Militiamen, in contrast, were liable to serve only in defensive conflicts, and their 
service was restricted to Britain or, in America, to their colony. 

After the Declaration of Independence, the states quickly established their own constitutions. 
Most of these early state constitutions contained clauses similar to the U.S. Constitution’s “Calling 
Forth” clause. The state constitutions, however, typically vested the power to call forth the militia in the 
Governor rather than the legislature, but they required the Governor to act with the consent of the 
legislature or of a privy council or they allowed the governor to act alone only in limited situations.» 

The Articles of Confederation did not empower Congress by itself to call forth the militia. But 
they did provide that “every state shall always keep up a well regulated and disciplined militia, 
sufficiently armed and accounted.”?® They further allowed Congress “to make requisitions from each 
state for its quota” of troops for the Continental Army.?” 


Hl. Constitutional Convention and State Ratifying Conventions 


The Constitutional Convention debated when the federal government should be allowed to call 
forth the militia and against whom. An early proposal authorized the federal government “to call forth 
the force of the union against any member of the union failing to fulfill its duty under the articles 
thereof.”** James Madison thought the provision should operate against individuals, not against the 
states because it “would look more like a declaration of war.”’ Elbridge Gerry additionally expressed 
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concern that “this clause ‘ought to be expressed so as the people might not understand it to prevent 
their being alarmed.’”2° A revised proposal was also considered.”? 

Eventually, the Committee on Detail listed, among Congress’s enumerated powers, “to (make 
laws for) call(ing) forth the Aid of the Militia, in order to execute the Laws of the Union, (to) enforce 
treaties, (to) suppress Insurrections, and repel invasions.”*? The Convention struck the part about 
enforcing treaties as duplicative of enforcing federal laws.”? So amended, the provision was agreed to 
without dissent.” 

Although the provision passed the Constitutional Convention easily, debates were more heated 
in the state ratifying conventions. Debates fell into three categories: the circumstances that would 
justify deploying the militia, what restrictions should be placed on federal exercise of the power, and the 
role of the states. 

Circumstances. The militia could be used to fight foreign enemies or domestic ones. With 
respect to foreign enemies, the state ratifying conventions had no significant debate about the propriety 
of using the militia to repel invasions. 

Domestic use of the militia, however, was more controversial. At the Virginia Ratifying 
Convention, Anti-Federalists objected to allowing the federal government to use the militia for law 
enforcement. Contemporary political thought believed that obedience to the laws should generally be 
secured by consent, not by force.*° Patrick Henry feared that allowing the federal government to use 
the militia (a military force) as the routine method of law enforcement would allow the implementation 
of oppressive and unconstitutional laws.2° Moreover, the Constitution did not explicitly provide for civil 
officers to enforce the law. Madison responded that the provision provided Congress with the power to 
use the militia when necessary, but that, in the ordinary course, the authority to use the militia did not 
displace civil officers as the principal means of law enforcement. Madison also argued that, when 
resistance overwhelmed civilian authorities, it was better for the militia (a civilian army representative 
of the people) to enforce the laws than for a standing army of professional soldiers to do so.”” Here, it is 
interesting to note that although the Constitution expressly permits the federal government to use the 
militia for domestic law enforcement, it is silent on whether the federal government may use the regular 
army and navy for the same domestic purposes. 

Limitations. The Anti-Federalists were also afraid that Congress might abuse its power to call 
forth the militia in various ways, such as by marching the militia of Georgia into the New England 
states.22 George Mason particularly feared that the federal government might intentionally make militia 
duty so burdensome that the citizenry would appeal to Congress to raise a large standing army so that 
they would not have to perform military service.2? Consequently, Anti-Federalists sought various 
limitations on the federal power to call forth the militia. 

Role of the States. When it came to state power, two major issues arose. First, Anti-Federalists 
sought to interject state governments into the process of calling forth the militia by requiring some form 
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of state-level consent.2° Second, Anti-Federalists sought assurances that the power to call forth the 
militia was not exclusive in Congress and that states could still use their militia forces for domestic law 
enforcement or to suppress insurrections.*? 

At the state ratifying conventions, the Anti-Federalists proposed various anendments to 
address their objections. As Justice Story observed in 1833, these amendments “were never duly 
ratified, and have long since ceased to be felt, as matters of general concern.” 22 


IV. Early Practice 


Academics have long debated whether the President’s Commander-in-Chief power includes the 
power to deploy regular forces without Congress’s advance consent. For the militia, however, the 
Constitution explicitly grants deployment power to Congress. Initially, Congress exercised the power 
directly on a case-by-case basis. In 1789, for example, Congress authorized the president, during the 
current session of Congress only, to call forth the militia “for the purpose of protecting the inhabitants 
of the frontiers of the United States from the hostile incursions of the Indians.” ? 

Beginning in 1792, Congress enacted a broad delegation to the President to use the militia for 
the reasons enumerated in the Constitution. (During the congressional debates, the breadth of 
Congress’s delegation to the president created some controversy.**) In case of invasion, Congress 
authorized the president “to call forth such number of the militia” as he thought necessary. To 
respond to insurrections against a state, Congress authorized the president to call forth the militia of 
other states.*° And for law enforcement, Congress authorized the president to call forth the militia of 
the state where the obstruction of the laws was occurring, and if that was insufficient, the militia of 
other states.?” 

Congress also imposed significant limitations on the president’s authority. When calling forth 
the militia to repel an invasion, Congress directed the president to call forth the militia “of the state or 
states most convenient to the place of danger or scene of action.”*® And before using the militia for 
domestic law enforcement, Congress required that a judge first notify the president that the resistance 
was “too powerful to be suppressed by the ordinary course of judicial proceedings.” *? Thus, in providing 
for calling forth the militia by statute, Congress addressed earlier Anti-Federalist objections that 
Congress might march the militia long distances or use the militia as the routine means of enforcing the 
laws. 


V. Controversies and Judicial Precedent 


The federal nature of the militia—the militia is split between the national and state 
governments—has caused significant problems. During the War of 1812, Federalist governors in 
Connecticut and Massachusetts, who opposed the war, refused the call of the President to deploy their 
militia. The Massachusetts Supreme Judicial Court ruled that state commanders-in-chief could 


30 See, e.g., DAVID E. YOUNG, THE ORIGIN OF THE SECOND AMENDMENT 160, 476 (1995) (collecting sought amendments). 
31 fd. at 1270. 

32 3 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION § 1197 (1833). 

33 Act of Sept. 29, 1789, ch. 25, § 5, 1 Stat. 95, 96. 

34 1 DAVID P. CURRIE, THE CONSTITUTION IN CONGRESS: THE FEDERALIST PERIOD 1789-1801, at 160-31 (1997). 

35 Act of May 2, 1792, § 1, 1 Stat. 264, 264 

36 Id. 

37 Id. § 2. 

38 Id. § 1. 

39 Id, § 2. The restriction was removed in the Militia Act of 1795. Act of Feb. 28, 1795, ch. 36, § 2, 1 Stat. 424, 424. 


determine whether a sufficient emergency existed to deploy the militia.*° The states, moreover, refused 
to place their militia forces under the command of regular army officers.” 

Both positions met strong objections from the federal government. In Martin v. Mott, the 
Supreme Court held that Congress gave the president sole and unreviewable authority to determine 
when an emergency exists to deploy the militia.“ And at the conclusion of the War of 1812, Secretary 
of War James Monroe sent a letter to the Senate rebuking the obstructionist actions of the Federalist 
governors in New England.” Justice Story also noted that if the Massachusetts court’s opinion were 
correct, “the public service must be continually liable to very great embarrassments.”“ 

Finally, the explicit power to call forth the militia only for domestic, defensive purposes has 
caused great trouble. In the War of 1812, some militia units refused to pursue the British into Canada, 
believing that to be an unconstitutional use of the militia to invade another country.” And, particularly 
in the 20th century, Congress has sought to use nonprofessional forces for offensive operations 
overseas.” 

Legally, the consensus has been that the three enumerated constitutional purposes are 
exclusive. In 1912, Attorney General George W. Wickersham opined that Congress could only authorize 
use of the militia to enforce the laws, suppress insurrections, and repel invasions.*” The militia might be 
sent outside the country incidental to repelling an invasion, but it could not be used offensively.*? But 
the consensus has seen occasional dissent. In 1812, during another debate over the constitutional 
status of the volunteers (see Armies Clause), some Congressmen argued that Congress could deploy the 
militia abroad incidental to its power to declare war.” 

In the 20th century, these legal disputes were largely mooted through using the Armies Clause.*° 
Congress can now conscript the body of the militia into the regular army using the Selective Service 
System. And Congress has effectively required the organized militia of the states (i.e., the state Army 
National Guard forces) to enroll in the Army. By using the Armies Clause, Congress has assumed the 
power to deploy nonprofessional soldiers abroad for offensive operations, rendering these limitations 
on the militia effectively nugatory. And because officers and soldiers of the organized militia are also 
enrolled in the Army, Congress can exercise direct authority over them in their capacity as Army soldiers, 
bypassing state governmental officers when necessary. 
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Militia Organization Clause 


“The Congress shall have Power... To provide for organizing, arming, and disciplining, the Militia, and 
for governing such Part of them as may be employed in the Service of the United States, reserving to the 
States respectively, the Appointment of the Officers, and the Authority of training the Militia according 
to the discipline prescribed by Congress... .” 


I. Introduction 


This militia clause received considerable attention at both the Constitutional Convention and the 
state ratifying conventions. All agreed that the militia would be important to the United States land 
defense establishment. Advocates for a standing army had no illusions that the professional army would 
be sufficient to meet U.S. defense needs. The United States lacked both the resources and political will 
to keep a large standing army. Those who feared the standing army, meanwhile, wanted the militia to 
be the sole means of providing for land defense in peacetime. The Framers also had no conception of 
the modern Armed Forces, complete with large reserve forces. In their world, the militia was the 
reserve military force of the nation, and after the Revolution, there was agreement that the institution 
needed to be put on a solid footing. 

As a political compromise, the Constitutional Convention split the militia between the national 
and state governments. This compromise created political accountability problems, and in the ensuing 
century, much of the militia was left untrained and disorganized. Beginning in the 20th century, the 
federal government largely took over the militia system using its Army Power to circumvent both state 
authority over the militia and the federal government’s limited deployment power. For originalists, the 
legal gimmicks that the federal government used to take over the militia raise serious constitutional 
questions. But the intractable problems caused by the Framers’ compromise has left no political 
appetite to return to the Framers’ federalized military structure. 


ll. History before 1787 


In theory, Britain preferred the militia as its land force for home defense. The British were 
suspicious of professional soldiers, believing that having a professional class of armed men was 
dangerous to the maintenance of a free constitution. Instead, they desired to have the entire able- 
bodied community under arms. 

The English militia tradition can be traced back to the Saxon fyrd.? After the Norman Conquest, 
the Assize of Arms (1181)? and the Statute of Winchester (1285)? required all freemen to provide 
themselves with arms and to obey the call for service. Although the militia was organized nationally, 
principal executive control lay with county officers.* The militia, thus, was “[a] national force, organized 
by counties.”° 

Yet, although Britain preferred the militia system in theory, Britain rarely kept a properly 
organized militia afoot. The British public’s dislike of mandatory military service extended to service in 
the militia. During long periods of peace, the militia were not organized or trained, and “resuscitating 
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the militia... was like trying to revive a dead carcass.”© Even when attempts were made to impose 
military training on the population (often when a threat of invasion existed’), many evaded duty.® 

The English militia eventually divided into an organized component, known initially as trained 
bands, and a general militia.? The trained bands were chosen by lot, which, in principle, enrolled a fair 
cross-section of the community.”° In practice, the militia was largely a volunteer organization, as 
individuals could find willing substitutes. England largely limited active training only to the trained 
bands, which underwent light training for one or two weeks in total per year.‘? The general militia 
received no significant training, even as the entire population, in theory, could be called into active 
military service.’ 

When the British settled in North America, they brought the militia system with them.’ In the 
early days, the British had no significant troop presence in America,“ and the colonists had neither the 
manpower nor the money for professional soldiers.*° Yet, they also faced significant danger from 
competing European colonial powers and from the Indians.’° To provide for security, early colonists 
(except in Quaker Pennsylvania) organized a universal militia system.?” All able-bodied men were 
required to provide themselves with arms, and they drilled routinely.*® 

A well-disciplined universal militia system did not last long, however. As the seventeenth 
century ended, many colonies found themselves with more security. Facing less danger, exemptions 
from militia service grew and training occurred less frequently.*? In North Carolina, the militia even 
went inactive for a quarter century.2° Many colonies divided their militia into a volunteer component 
that trained more frequently (e.g., the Massachusetts Minutemen), leaving their general militia with 
only perfunctory training.2! Militia musters served as a recruiting ground for temporary military 
service—asking for volunteers if there were enough, but imposing a draft from the general militia if 
there were not.”2 For much of the eighteenth century, militia organization would ebb and flow 
depending on whether war was imminent.2? 
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During the Revolution, the militia’s performance was mixed. On the one hand, the militia 
performed many valuable functions. These included holding territory liberated from the British and 
quickly providing temporary soldiers, especially when the expiration of enlistments left the Continental 
Army short of regulars.2* But there were also many problems. Colonial law required the frequent 
rotation of militiamen (usually after three months), meaning that they left active service almost as soon 
as they arrived.2> American leaders also had significant problems coordinating separate state militias. 
State militias “were too different from each other to be interchangeable,””° and “contentious state 
militia officers squabbled with each other over relative rank and right of command.”2” 

Legally, the Articles of Confederation required the states to “keep up a well regulated and disciplined 
militia, sufficiently armed and accoutred.””* But after the Revolution, the states largely failed to do 
this.2? Worse, during Shays’ Rebellion, many of the Massachusetts militia sided with the rebels.°° Faced 
with these deficits, the Constitutional Convention would undertake to strengthen national military 
power. 


Ill. Constitutional Convention 


The delegates to the Constitutional Convention were acutely aware of the shortcomings of the 
American militia during and after the Revolution. In principle, they widely agreed about the need for 
greater national control over the militia. But the devil is in the details, and when it came to the details, 
there were bitter divisions over how far nationalization should go. 

The Committee on Detail listed among Congress’s powers “the exclusive Right of establishing 
the Government and Discipline of the Militia... and of ordering the Militia of any State to any Place 
within [the] U.S.”3+ The reported version, however, gave Congress the power to call forth the militia but 
no explicit power to organize it.** In the Convention, an amendment was offered to provide for federal 
regulating and training of the militia, with the states having the power to appoint the officers; but the 
proposal was sent to a committee.*® Ironically, it would be Anti-Federalist George Mason who proposed 
on the Convention floor that the federal government should have the power “to make laws for the 
regulation and discipline of the Militia of the several States reserving to the States the appointment of 
the Officers.”** Mason wanted better militia regulation to prevent the federal government from raising 
a standing army,”° and “[h]e considered uniformity as necessary in the regulation of the Militia 
throughout the Union.”?° 

From here, the Convention fractured. Some delegates, including James Madison, wanted 
plenary federal control over the militia because the militia involved national defense.?” George Read 
wanted the federal government, not the states, vested with the appointment of the officers; and at a 
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minimum, if states were to retain the authority, he wanted militia officers to be appointed, not 
elected.2® Others fought for more decentralization. Jonathan Dayton, Oliver Ellsworth, and Roger 
Sherman offered proposals that would preserve state power while still allowing Congress to impose a 
national system of militia discipline.?? Ellsworth wanted uniformity in arms and discipline, but warned 
against giving “[t]he whole authority over the Militia” to the federal government because the states 
“would pine away to nothing after such a sacrifice of power.” 

Mason’s initial compromise proposal largely stuck. With some edits from the Committee on 
Style,*? the clause reached its current form.”” The Constitution gave Congress plenary authority over the 
organizational system of the militia. Congress could also govern militiamen who had been called forth 
into federal service. The states had power to select the officers, to train the militia, and to retain control 
over the militia not in federal service. The Constitution did not answer many of the controversial 
questions of the day, such as who to enroll in the militia or how frequently to conduct the training. 
These were political judgments left to Congress. 

The militia envisioned by the Constitution was federal in the literal sense, with control divided 
among the national and state governments. And it is one of the few explicitly cooperative federal 
institutions mentioned, with Congress able to control state officers directly.” If the English militia was 
“Ta] national force organized by counties,” the American militia was to be a national force organized by 
the states. 


IV. State Ratifying Conventions 


During the debates over ratification, the Anti-Federalists vigorously attacked Congress’s plenary 
powers to organize, arm, and discipline the militia. Anti-Federalists leveled objections against all three 
powers: 


Organization. Congress might create armed factions in society that were 
unrepresentative of the population (see Armies Clause). With respect to the militia, 
nothing in the Constitution required that Congress enroll the whole militia. Congress 
might not organize the militia at all, relying instead on a standing army.” Alternatively, 
Congress might organize the militia by only enrolling part of the militia, thereby creating 
a “select militia.”*° Further, because the Constitution gave Congress exclusive power to 
organize the militia, the states could not enroll individuals into the militia on their own 
authority.*° 

Arming. Congress could abuse its power to arm the militia by disarming or 
refusing to arm the militia. Again, Anti-Federalists worried that states had no 
concurrent power.” 
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Discipline. Because the militia comprised all able-bodied men, Congress could 
abuse its power to discipline the militia to subject all able-bodied men to military law, 
instead of civilian law.*® Congress could also provide for ignominious and harsh 
punishments for breaches of militia discipline.*” 


The Federalists attacked the Anti-Federalist legal interpretation of these provisions. The 
Federalists argued that states had concurrent power over the militia.° If Congress refused to organize 
or arm it, the Constitution did not prevent the states from enacting their own laws.°* 

The Federalists also justified the policies underlying the Militia Clause. Not all Federalists 
thought that the entire militia should be enrolled. Alexander Hamilton, for example, openly advocated 
for a select militia, believing that the opportunity costs of disciplining the whole militia were too high.°* 
Leaving organizational questions to the political branches allowed Congress to create policies consistent 
with American defense needs. Moreover, the Federalists argued that the militia would remain attached 
to state governments because, in part, states were empowered to select the officers.°? State selection 
of officers also provided a second chain of military command, should the standing army be used to 
usurp the constitutional government.** 

On discipline, the Federalists had two responses. First, it was unlikely the national government 
would authorize unusually harsh punishments of militiamen.°> Second, they explained that the federal 
government could not impose military law on the able-bodied civilian population because federal power 
to govern the militia was limited to those times when the militia was in active federal service.*® 

The concerns of the Anti-Federalists led them to propose a variety of constitutional 
amendments.*’ But proposals that altered the federal-state balance were never adopted. Other 
amendments that touched on the militia system were ratified. The Second Amendment guaranteed a 
general right to bear arms and declared that the militia was “necessary to the security of a free State.” 
And the Fifth Amendment explicitly required that civilian law and civilian trial procedures apply to 
militiamen, except when those militiamen were in active military service. 
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V. Early Practice 


Early Congresses could not come to consensus on the organization, funding, and discipline of 
the militia, resulting in a disastrous lack of military preparation. President Washington’s Secretary of 
War Henry Knox sent a proposed militia bill to Congress that would have provided for classes of militia.*® 
Some parts of the militia (e.g., younger militiamen) would receive enhanced training, while others would 
be held in a reserve role. Congress ultimately rejected any effort to divide or class the militia. Instead, 
in the Militia Act of 1792, Congress required universal enrollment of all white men between 18 and 45.°° 
These individuals were required to furnish themselves with muskets and other military equipment.© 

This universal system quickly collapsed. The federal government did not provide adequate 
funding and oversight. The militia performed poorly during the War of 1812. Following that war, states 
increasingly added exemptions to militia training and, eventually, stopped actively enrolling most able- 
bodied citizens.® In place of a universal militia, states began relying on volunteer militia units. These 
units were their own fraternal society, but they would receive a charter making them an official militia 
organization of the state.©* The remaining militia was left unorganized and untrained. 

The militia system largely lapsed after the Civil War.®? But labor strikes caused many states to 
reorganize their militia. At this point, the National Guard system became widespread. Many states 
relied on a volunteer, organized militia (usually labeled the “National Guard”), with an untrained reserve 
militia.°* Courts upheld these laws against challenges that they violated the Militia Act of 1792 or 
resulted in states keeping “troops” in violation of Article |, Section 10.°° 

But these National Guard units were organized at the state level. Their training was uneven. So, 
too, was their combat performance. The Spanish-American war would be a watershed for militia 
organization, as many National Guardsmen volunteered for service and performed poorly.© 


Vi. Modern Practice, Judicial Precedent, and Open Questions 


The poor performance of Guardsmen during the Spanish-American War led President Theodore 
Roosevelt to pursue militia reform. Legally, the Militia Act of 1792 remained the primary federal law 
governing the militia. In practice, it had been in desuetude for decades. Moreover, in the early 1900s, 
the federal government sought an army reserve force, and the National Guard lobbied for that role.®” 

In 1903, Congress passed the Dick Act.®® The Act legally separated the militia into an organized 
militia, consisting of the National Guard and naval militia, and a reserve militia, consisting of the 
remaining militia. Congress authorized federal funds for the National Guard and naval militia, but only if 
their units met federal standards. 
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After the Dick Act, Congress also created ways to evade the constitutional limitations on the 
Militia Clauses. During World War I, Congress authorized direct conscription into the national army so 
that Guardsmen could be deployed abroad. The Supreme Court upheld conscription, holding that, 
notwithstanding the Militia Clauses, Congress could deploy individuals abroad as soldiers in the army.°? 
Conscription relieved Guardsmen of their status as “militia” and incorporated them into the army. But 
Guardsmen did not enter service as units, nor did they automatically return to the militia when their 
federal service was over.’”° 

To avoid these problems, Congress created a system of “dual enlistment.””? This system 
required National Guardsmen to enlist in two coextensive organizations: the National Guard of their 
state, which was the organized militia of the state, and “the National Guard of the United States,” which 
was a component of the Army Reserve.”? The theory behind “dual enlistment” is that the federal 
government could exercise more power over Guardsmen by changing their “hat.””? If the Guardsmen 
was wearing his army hat, then the constitutional limitations of the Militia Clauses would not apply 
because he would be deemed a soldier in the army.” In an earlier Act, Congress also established 
qualification standards for militia officers and required states, as a condition of receiving federal funds, 
to appoint only officers meeting those standards and to dismiss officers who lose federal recognition.”° 

The end result of this system is that neither the Calling Forth Clause nor the federal-state 
division of the militia in this clause have much practical application today. Using dual enlistment, 
Congress may activate entire units of the National Guard, sending them abroad for offensive wars in 
their capacity as Army Reserve soldiers. The federal government also trains much of the militia in their 
capacity as officers and soldiers in the U.S. Army Reserve. And although states formally commission 
militia officers, the federal government exercises near plenary de facto control over officer 
appointment, including by forcing states to dismiss militia officers who lose federal recognition.”© 

The Supreme Court effectively upheld the constitutionality of dual enlistment in Perpich v. 

Department of Defense.”” That case involved state governors who tried to veto missions to send the 
National Guard for training in Central America. Congress responded by eliminating the authority of 
governors to veto Guard training on political grounds. The Supreme Court held that the Constitution did 
not require that state governors be given veto power over National Guard training because the federal 
government had authority under the Armies Clause to require Guardsmen to train abroad in their 
capacity as soldiers in the Army Reserve. Although the states did not challenge the constitutionality of 
dual enlistment, the Court held that the Militia Clauses did not limit Congress’s power to raise armies 
under the Armies Clause.” 

As an originalist matter, the decision is problematic and inadequately reasoned. The Supreme 
Court explained that Guardsmen were militiamen because they were nonprofessional soldiers. The 
Court did not explain, however, how these nonprofessional soldiers could also be soldiers in the regular 
army.’”? Nonprofessional soldiers are not regular forces, and the power to raise armies was the power to 
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create regular forces. As both militiamen and army soldiers, Guardsmen occupy two legal statuses that 
are arguably inconsistent.®° 

When it comes to militia organization, many open questions remain. The Court has not ruled on 
the limits of federal power over the militia. Early, the Supreme Court, in a fractured opinion, held that 
states have concurrent power with the federal government to organize and discipline their militia.** 
Whether states may override federal militia legislation is a contested question. Before District of 
Columbia v. Heller, many courts stated that the Second Amendment gave states preclusive authority 
against the federal government to organize militia forces. But in military law cases, courts have 
uniformly upheld federal supremacy.®2 

In Perpich, the Court never resolved the issue of how far the federal government may regulate 
militia forces. The Court explained that if a state did not want federal interference in its militia system, 
then it could create a state defense force at its own expense, which would not be subject to the 
cooperative federalism provisions that govern the National Guard. This provision, the Court explained, 
vindicated whatever “constitutional entitlement” that a state has “to a separate militia of its own.” 

As one early 20th-century commentator explained, the federal takeover of the militia is “prickly 
with doubt.”® Yet, the political compromises struck at the Constitutional Convention by this militia 
clause created systemic dysfunction in the militia system, such that the nationalization of all military 
forces has become well-entrenched today. 
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